[bookmark: _GoBack]TO:		Members of the Iowa Public Information Board legislation committee 			(Robert Andeweg, Jo Martin, Peg Weitl)
FROM:		Kathleen Richardson, committee chair
DATE:		Aug. 26, 2014
RE:		Proposal for legislative changes to Chapters 21 and 22

The Iowa Public Information Board charged the legislation committee with holding a series of public hearings to obtain feedback on three proposals that would amend Chapters 21 and 22 of the Iowa Code. Hearings were held on Aug. 11, 14 and 19. IPIB Director Keith Luchtel, Deputy Director Margaret Johnson and I attended all three hearings; board member Bill Monroe attended two hearings. 

Below is a summary of the three legislative proposals and the issues we are attempting to resolve; the feedback we received from both the hearings and written submissions; a recommendation on how to proceed with each proposal in light of the feedback we received; and an explanation of what — as Keith, Margaret and I see it — the recommendation would achieve and not achieve in addressing the identified problems. 

Legislative Proposal No. 1

Amendment of Ch. 21.2 Definitions section of the Open Meetings Law

IPIB’s original proposal —

21.2  Definitions.
   As used in this chapter:
   1.  “Governmental body” means:
   a.  A board, council, commission, or other governing body expressly created by the statutes of this state or by executive order.
   b.  A board, council, commission, or other governing body of a political subdivision or tax-supported district in this state.
   c.  A multimembered body formally and directly created by one or more boards, councils, commissions, or other governing bodies subject to paragraphs paragraph “a” and or “b” of this subsection.
   d.  Those multimembered bodies to which the state board of regents or a president of a university has delegated the responsibility for the management and control of the intercollegiate athletic programs at the state universities.
   e.  An advisory board, advisory commission, or task force created by the governor or the general assembly to develop and make recommendations on public policy issues.
   f. e.  A nonprofit corporation other than a fair conducting a fair event as provided in chapter 174, whose facilities or indebtedness are supported in whole or in part with property tax revenue and which is licensed to conduct pari-mutuel wagering pursuant to chapter 99D or a nonprofit corporation which is a successor to the nonprofit corporation which built the facility.
   g. f.  A nonprofit corporation licensed to conduct gambling games pursuant to chapter 99F.
   h.  An advisory board, advisory commission, advisory committee, task force, or other body created by statute or executive order of this state or created by an executive order of a political subdivision of this state to develop and make recommendations on public policy issues.
   i. g.  The governing body of a drainage or levee district as provided in chapter 468, including a board as defined in section 468.3, regardless of how the district is organized.
   j. h.  An advisory board, advisory commission, advisory committee, task force, or other body created by an entity or a joint board established or organized pursuant to an agreement under chapter 28E, or by the administrator or joint board specified in a chapter 28E agreement, to develop and make recommendations on public policy issues
   I h.  An advisory board, advisory commission, advisory committee, task force, or other body created by any of the following for the purpose of performing policy-making duties that include deliberation or action upon recommendations relating to  to develop, discuss or make recommendations on public policy issues within the scope of the creating entity’s policy-making duties:
   (1)  The governor or the general assembly.
   (2)  A statute of this state.
   (3)  A governmental body as defined in paragraphs “a” through “h” of this subsection.	
   (3 4)  A directive, motion, resolution, or ordinance of a political subdivision or representative of a political subdivision of this state including an entity within the purview of paragraph “h” of this subsection.
   (4 5)  An entity or a joint board established or organized pursuant to chapter 28E or by the joint board specified in a chapter 28E agreement except when the agreement includes public entities from more than one state.
   2.  “Meeting” means a gathering in person or by electronic means, formal or informal, of a majority of the members of a governmental body where there is deliberation or action upon any matter within the scope of the governmental body’s policy-making duties, including developing, discussing or making recommendations on public policy issues. Meetings shall not include a gathering of members of a governmental body for purely ministerial or social purposes when there is no discussion of policy or no intent to avoid the purposes of this chapter.
   3.  “Open session” means a meeting to which all members of the public have access.
Problem we are attempting to solve: Amendments to the section and court cases over time have resulted in confusion about which advisory committees to governmental bodies must comply with the open meetings law. We are attempting to clarify under what circumstances an advisory group or task force of a government body must comply with the law, with a preference for more openness required of advisory bodies.

Feedback from constituencies: The main concern about the IPIB’s proposal was “how far would the law go” down the “food chain” in requiring advisory committees to comply with the open meetings law? Concern was expressed especially about the provision that advisory committees created by “representatives” of a government body would be covered (such as two school employees tasked by the superintendent to do some research and report back). 

Recommendation: Adopt language drafted by Professor Bonfield (see below). The language suggested by Bonfield has the advantage of amending the current law without rewriting it extensively. 

 21.2  Definitions.
   As used in this chapter:
   1.  “Governmental body” means:
   a.  A board, council, commission, or other governing body expressly created by the statutes of this state or by executive order of the governor.
   b.  A board, council, commission, or other governing body of a political subdivision or tax-supported district in this state.
   c.  A multimembered body formally and directly created by one or more boards, councils, commissions, or other governing bodies subject to paragraphs paragraph “a” and or “b” of this subsection.
   d.  Those multimembered bodies to which the state board of regents or a president of a university has delegated the responsibility for the management and control of the intercollegiate athletic programs at the state universities.
   e.  An advisory board, advisory commission, advisory committee or task force formally and directly created by the governor or the general assembly or formally and directly created by any governmental body as defined by subparagraphs “a” or “b”  to develop and make recommendations on public policy issues to the creating authority.
   f.  A nonprofit corporation other than a fair conducting a fair event as provided in chapter 174, whose facilities or indebtedness are supported in whole or in part with property tax revenue and which is licensed to conduct pari-mutuel wagering pursuant to chapter 99D or a nonprofit corporation which is a successor to the nonprofit corporation which built the facility.
   g.  A nonprofit corporation licensed to conduct gambling games pursuant to chapter 99F.
   h.  An advisory board, advisory commission, advisory committee, task force, or other body created by statute or executive order of this state or created by an executive order of a political subdivision of this state to develop and make recommendations on public policy issues.
   h.  The governing body of a drainage or levee district as provided in chapter 468, including a board as defined in section 468.3, regardless of how the district is organized.
    i.   An advisory board, advisory commission, advisory committee, task force, or other body created by an entity or a joint board established or organized pursuant to an agreement under chapter 28E, or by the administrator or joint board specified in a chapter 28E agreement, to develop and make recommendations on public policy issues.
      2.  “Meeting” means a gathering in person or by electronic means, formal or informal, of a majority of the members of a governmental body where there is deliberation or action upon any matter within the scope of the governmental body’s policy-making duties. Meetings shall not include a gathering of members of a governmental body for purely ministerial or social purposes when there is no discussion of policy or no intent to avoid the purposes of this chapter.
   3.  “Open session” means a meeting to which all members of the public have access.
What it does: Language drafted both by Professor Bonfield and the Ombudsman’s office would, in different ways, make advisory committees “formally and directly created” by governmental bodies themselves subject to the open meetings law. Their proposals would also broaden the reach of the law to require committees that are charged with making recommendations to the creating body (not just those that have decision-making or “policy-making” power) to comply with the law.  The definition of “meeting” is changed in the Bonfield draft by striking “policy-making.”  This eliminates the issue of differentiating between presently covered “policy-making duties” from “duties.”    

What it does not do: Advisory committees that are created by the administrative officers of governmental bodies (like mayors) would not be subject to the law. Neither would committees (or meetings) that are for “information-gathering” purposes that do not make recommendations.  

Legislative Proposal No. 2

Amendment of Ch. 21.4 Notice section of the Open Meetings Law 

IPIB’s original proposal —

21.4 Public Notice. 1. Except as provided in subsection 3, a governmental body shall give notice of the time, date, and place of each meeting including a reconvened meeting of the governmental body, and the tentative agenda of the meeting, in a manner reasonably calculated to apprise the public of that information. Reasonable notice shall include advising the news media who have filed a request for notice with the governmental body and posting the notice on a bulletin board or other prominent place which is easily and continuously accessible to the public and clearly designated for that purpose at the principal office of the body holding the meeting, or if no such office exists, at the building in which the meeting is to be held. If the governmental body has a website, notice of the meeting shall also be posted on its website within the same time frame as that required in subsection 2(a) of this section.   
Problem we are attempting to solve: Current law requires 24 hours notice of a public meeting (tentative agenda posted in a designated place reasonably accessible to the public). However, problems arise especially for special meetings that are noticed in a timely fashion, but the building where the notice is posted is not open for the entire time, resulting in potentially inadequate notice. (For example: Friday afternoon posting inside a building for a Monday morning meeting; afternoon posting inside a building for a meeting the following night.) 

Feedback from constituencies: The IPIB proposal was criticized as vague and impractical. The requirement of “continuous” posting is read as requiring display on the door, window or outside of the designated building. Many agendas are multiple pages and government buildings house multiple bodies. In addition, it was pointed out that some small governmental bodies have static websites that are not often updated, so a requirement for web posting would also not be practical. 

Recommendation: Adopt language drafted by Professor Bonfield, with additional changes going from 24 hours to 48 hours (see below).

21.4 Public Notice. 
   1. Except as provided in subsection 3, a governmental body shall give notice of the time, date, and place of each meeting including a reconvened meeting of the governmental body, and the tentative agenda of the meeting, in a manner reasonably calculated to apprise the public of that information. Reasonable notice shall include advising the news media who have filed a request for notice with the governmental body and posting the notice on a bulletin board or other prominent place which is easily accessible to the public and clearly designated for that purpose at the principal office of the body holding the meeting, or if no such office exists, at the building in which the meeting is to be held. If the governmental body has a website, notice of the meeting shall also be posted on its website within the same time frame as that required in subsection 2(a) of this section.   
    2.  a.  Notice conforming with all of the requirements of subsection 1 of this section shall be given at least twenty-four hours, forty-eight hours, not counting Saturdays, Sundays and holidays, prior to the commencement of any meeting of a governmental body unless for good cause such notice is impossible or impractical, in which case as much notice as is reasonably possible shall be given.  Each meeting shall be held at a place reasonably accessible to the public, and at a time reasonably convenient to the public, unless for good cause such a place or time is impossible or impractical. Special access to the meeting may be granted to persons with disabilities.
What it does: The new language removes the addition of the web posting requirement with the result that 21.4(1) would be unchanged. Extending the notice requirement to 48 hours, and exempting weekends and holidays, would mean that the agenda for a Monday morning meeting would have to be posted Thursday morning; for a Tuesday evening meeting, by Sunday evening or (more likely) Friday afternoon before the office closed. If Monday were a holiday, notice would have to be posted a day earlier. This does not seem to be an onerous requirement and is similar to notice provisions in other states. The law still would allow a shorter time frame in case of demonstrated emergency.

What it does not do: Require web posting. We will want to address this issue in the future, but apparently it is not feasible at the moment. Instead of wrestling with the issue of the accessible location of the posting, the new proposal extends the time when the posting would be available at the designated posting site. 

Legislative Proposal No. 3

Amendment of Ch. 22.7(5) Confidential records section of the Public Records Law as it applies to peace officers’ investigative reports 

IPIB’s original proposal —

5.  Peace officers’ active investigative reports, except where disclosure is authorized elsewhere in this Code.  However, the date, time, specific location, and immediate facts and circumstances surrounding a crime or incident shall not be kept confidential under this section, except in those unusual circumstances where disclosure would plainly and seriously jeopardize an investigation or pose a clear and present danger to the safety of an individual.  Immediate facts and circumstances shall include, when available, the results of objective testing and measurements, such as, but not limited to, blood alcohol testing, Taser log reports, canine use reports, vehicle speed recordings, drug or other substance analysis and dash-camera recordings.  Specific portions of electronic mail and telephone billing records of law enforcement agencies shall be kept confidential if that information is part of an ongoing investigation, if the length of time prescribed for commencement of prosecution or the finding of an indictment or information under the statute of limitations applicable to the crime that is under investigation has not expired.  For the purpose of this subsection, “active” is defined as those records directly related to ongoing or pending investigations, prosecutions or appeals.  The word “active” shall not apply to information in cases which are barred from prosecution by a statute of limitations.
Problem we are attempting to solve: Vague language (currently “immediate facts and circumstances” of a crime or incident must be released), interpretation that has allowed some law enforcement agencies to keep investigative files confidential indefinitely, and inconsistent application throughout the state. 

Feedback from constituencies: This proposal received the most vociferous pushback, from both law enforcement agencies that argued it would threaten investigations, endanger confidential informants and have a chilling effect on witnesses and from victims’ advocates who said it would threaten victims’ privacy.

Recommendation: Consider adopting the language of the federal FOIA, which is the model for many state laws:
 
5 U.S. Code Section 552(b)(7) — (7) records or information compiled for law enforcement purposes, but only to the extent that the production of such law enforcement records or information:

(A) could reasonably be expected to interfere with enforcement proceedings,
(B) would deprive a person of a right to a fair trial or an impartial adjudication,
(C) could reasonably be expected to constitute an unwarranted invasion of personal privacy,
(D) could reasonably be expected to disclose the identity of a confidential source, including a State, local, or foreign agency or authority or any private institution which furnished information on a confidential basis, and, in the case of a record or information compiled by criminal law enforcement authority in the course of a criminal investigation or by an agency conducting a lawful national security intelligence investigation, information furnished by a confidential source,
(E) would disclose techniques and procedures for law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement investigations or prosecutions if such disclosure could reasonably be expected to risk circumvention of the law, or
(F) could reasonably be expected to endanger the life or physical safety of any individual
  
What it does: Makes Iowa’s law comply more with federal law and some other state laws, which use the FOIA as a model. Openness is the default: All reports, active or inactive, are open records, except to the extent that a specific exception is met.  

What it does not do: The exclusions and restrictions of this section appear to potentially be broader and more open to interpretation than Iowa’s laws. There are still a lot of potential “black holes” into which government information could fall. (For example, information that could constitute an “unwarranted invasion of personal privacy.”) However, there are more court interpretations of the federal law than of Iowa law that could assist courts (and the IPIB) in reviewing disputes in interpretation.  
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